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People's Republic of China
MICHAEL E. BURKE, REN9 KRAUSS, AND RICHARD A. RINKEMA*

Throughout 2004, China continued to reform its legal system by implementing its World
Trade Organization (WTO) commitments. Implementation of these commitments included liberalizing foreign access to an increasing number of economic sectors and augmenting intellectual property rights protection. China also amended its Constitution to
recognize-at least in writing-the government's responsibility to protect human rights.
Unlike previous editions, this Year-in-Review article will focus only on certain legal developments that occurred between September 1, 2004 and December 31, 2004. Some of the
important developments that occurred before September 1, 2004 are outside the scope of
this review. They include, inter alia, China's first electronic commerce-related law; a determination that Hong Kong's Chief Executive would not be directly elected in 2007;
expansion of the Closer Economic Partnership Arrangements with Hong Kong and Macao;
increased foreign access to China's insurance and banking, exhibition and convention, advertising, education, and transportation and logistics sectors; a complete overhaul of China's
commercial sector affecting retailers, commission agents, franchisors, and wholesalers (a
significant development given the volume of foreign investment directed towards manufacturing and sale of goods); an Administrative Licensing Law; and a completely revised
Foreign Trade Law.
Nonetheless, significant legal developments occurred between September 1, 2004 and
December 31, 2004. The first part of this review highlights the changes made to China's
foreign investment administration, including changes to rule of origin regulations, media
and entertainment regulations, and construction and engineering services regulations. Section II reviews developments in China's intellectual property regime, including a State
Intellectual Property Office (SIPO) initiative and a Supreme People's Court (SPC) decision

*Michael E. Burke, J.D., 1998, Georgetown University Law Center. Mr. Burke is an associate in the Washington, DC office of Williams Mullen. Mr. Burke is also a Visiting Fellow at the Asian Institute of International
Financial Law, Hong Kong University Faculty of Law. Mr. Burke drafted the foreign investment section of
this review and edited the entire piece. Ren6 Krauss, B.A., Political Science and International Relations, 1981,
University of California, Berkeley. Ms. Krauss is the Business Development Manager at Dorsey & Whitney
LLP, with primary responsibility for the firm's Life Sciences strategic initiative, the ENREG practice group,
and the Asia region. Ms. Krauss drafted the human rights developments section of this review. Richard A.
Rinkema, J.D., 2004, University of Pennsylvania Law School. Mr. Rinkema is an associate in the Philadelphia
office of Harkins Cunningham LLP. Mr. Rinkema drafted the intellectual property section of this review.
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on infringement penalties. Section III highlights recent developments in human rights
protections.
I. Developments In Foreign Investment Regulation
A. PRC

PLACE OF ORIGIN OF IMPORTS AND EXPORTS REGULATIONS

In early September 2004, the State Council promulgated the PRC Place of Origin of
Imports and Exports Regulations, effective as of January 1, 2005 (Rule of Origin Regulations). The Rule of Origin Regulations adopt China's WTO commitment to implement
"internationally harmonized non-preferential rules of origin."' The Rule of Origin Regulations require several administrative entities to help implement the new regulations, including the General Administration of Customs (Customs), the Ministry of Commerce2
(MOFCOM), and the State Administration of Quality Inspection and Quarantine (AQSIQ).
But the rules do not specify which entity is the ultimate arbiter of the regulations.' The
Rule of Origin Regulations incorporate several definitions from the WTO Agreement on
Rules of Origin so that, under the Rule of Origin Regulations, a good:
(1) is "wholly obtained" within a country if it is "captured, caught, collected, harvested,
mined, processed or produced within a certain country or region" (including items
"obtained from the seabed or seabed bottom soil outside such country's territorial
waters and to which such country enjoys the exclusive exploitation rights");
(2) is "substantially transformed if,
following manufacturing or processing, a change in
tariff classification occurs," as determined by Customs, the MOFCOM and the
AQSIQ (but assumed to be a value added threshold of 30 percent); and
(3) originates in the jurisdiction where the "primary manufacturing or processing that
4
give rise to a good's basic features occur[s]."
Actions and items such as "packaging, accessories, explanatory documents ...energy
used to produce goods, the physical buildings, equipment, machinery and tools used to
produce a product" do not affect a good's place of origin.5
Consignors must apply for a certificate of origin from the AQSIQ or the China Council
for the Promotion and International Trade (CCPIT) prior to export, although the Rule of
Origin Regulations do not specify the procedures for registering with the AQSIQ and the
CCPIT.6 Consignees may apply for preliminary determinations on the origins of imports,
with Customs limited to 150 days to make a determination. 7
B.

MATTERS RELEVANT TO FURTHER OPENING UP THE BANKING INDUSTRY NOTICE

On December 1, 2004, the China Banking Regulatory Commission (CBRC) expanded
the area where foreign-invested financial institutions are permitted to engage in renminbi

1. Jeanette K. Chan and Auria Styles, China Implements WTO Commitments on Rule of Origin, 18 CHINA LAW
& PRACTICE 2 1(Dec. 2004), availableat http://www.chinalawandpracuce.com.
2. Id.
3. Id.
4. Id.

5. Id.
6. Id.
7. Id.
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business to include the cities of Kunming, Beijing, Xiamen, Xi'an, and Shenyang. Related
thereto, and applicable only to operations in western and northeastern China, the CBRC
announced that it would examine, as part of the review of an application to engage in
renminbi business, the consolidated profit of all the applicant's China branches rather than
the current practice of examining each branch's profit. The CBRC also stated that it would
give priority to applications for establishing foreign invested banks in western and northeastern China. Further, from January 1, 2005, foreign-invested banks are permitted to engage in specified insurance agency services after record filing with the local-level CBRC
branch.8
The CBRC also altered the scope of foreign exchange deposits held by a financial institution that requires foreign exchange reserve deposits. Covered foreign exchange deposits
include (1) "personal foreign exchange savings deposits, institutional foreign exchange deposits, reserve deposits for issue of foreign currency credit cards, and other foreign exchange
deposits and liabilities as certified by the People's Bank of China;" and (2) "the difference
between the foreign exchange liability items and asset items" generated by the business
entrusted to or undertaken by the bank. 9 To cover foreign exchange exposure, a bank must
transfer a reserve deposit, calculated at a uniform rate of 3 percent of covered foreign
exchange deposits, to an account designated by the People's Bank of China no later than
the fifteenth of each month. 1°
C.

ADMINISTRATION OF SECURITIES COMPANIES PROCEDURES

The China Securities Regulatory Commission (CSRC) specified the qualitative requirements for senior management of a securities company and a securities investment fund.
Senior managers in a securities company must have at least (1) three years experience in
securities business; (2) five years experience in financial, legal or accounting business; or
(3) ten years experience in general business. A securities company's general manager, deputy
general manager, finance officer or compliance supervisor must have at least (1) three years
experience in a securities company; or (2) five years experience in finance business. Such
senior managers may not engage in any business activity outside of the scope of their
employment." Senior managers in the securities fund management industry must have
(1) obtained necessary qualifications; (2) passed the senior management personnel examination; and (3) at least three years of work experience in finance related fields and relevant
management experience. An investment fund management company's independent directors must have more than five years experience in the financial, legal, or financing work
field. The fund's manager must have more than three years experience in securities investment management. 2

8. China Banking Regulatory Commission, Matters Relevant to FurtherOpening up the Banking Industry
Notice 3610/04.11.24, NEw LAw DIGEST (Dec. 2004), availableat http://www.chinalawandpractice.com.
9. Id.
10. People's Bank of China, Administration of Foreign Erchange Reserve Deposits of FinancialInstitutions Provisions 3610/04.10.29,NEw LAw DIGEST (Dec. 2004), availableat http://www.chinalawandpractice.com.
11. China Securities Regulatory Commission, Administration of Senior Management Personnel of Securities
Companies Procedures3610/04.10.29, NEW LAw DIGSr (Nov. 2004), availableat http://www.chinalawandpractice.

com.
12. China Securities Regulatory Commission, Administration ofAppointment of Senior Management Personnel
of the Securities Investment Fund Industry Procedures3 700/04.10.09, NEw LAw DIGEST (Nov. 2004), availableat
http://www.chinalawandpractice.com.
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The CSRC allowed securities companies to issue short-term bonds if the potential issuer
(1) has been a member of the national interbank loans market for at least one year; (2) has
made the required information disclosure to the national interbank loans market regulator
for at least the previous year; (3) has kept clients' transaction settlement funds as required
by the CSRC; (4) maintains a sound internal control system; and (5) values its assets and
liabilities using a market capitalization approach. 13 Short-term bonds may not exceed 60
percent of the issuer's net capital and must be issued by an auction lasting not longer than
three working days. Capital raised from the issuance of short-term bonds may not be used
to (1) invest in fixed-asset investments or construction of service points; (2) invest in the
secondary stock market; (3) finance client's securities transactions; or (4) make long-term
equity investments. 14 While unlisted securities companies issuing short-term bonds must
make informational disclosures before January 20, April 30, and July 20 each year, listed
securities companies are only required to make its disclosure before April 30 each year."
D.

INVESTMENT PROJECTS SUBJECT TO GOVERNMENT VERIFICATION CATALOGUE

ComplementingJuly's State Council, the formulation of the Investment Projects Subject
to Government Verification Catalogue clarifies the scope of investment projects that remain
subject to the verification process (major fixed asset investment projects within the restricted
category).' 6 Entities investing in covered projects must submit relevant project application
reports to the appropriate review authorities. Local MOFCOM bureaus, the State Council
departments in charge of the relevant industry, State MOFCOM, and the State Council

are responsible for verification."7 While these developments suggest a streamlining of the
approval processes related to foreign investment projects, local and central-level bureaus
do not know how to practically implement these guidelines. Project verification documents
shall be valid for two years from the date of issue.'0

E.

FOREIGN INVESTMENT INDUSTRIAL GUIDANCE CATALOGUE

The National Development and Reform Commission and the MOFCOM amended the
Foreign Investment Industrial Guidance Catalogue to add more items to the "encouraged"
category, effective January 1, 2005. Newly encouraged projects include (1) "manufacture of
key components of large screen color rear projection monitors"; (2) "production of ethylene
glycol"; (3) "manufacture of automobile electronic devices"; (4) "manufacture of large circulating fluidized bed (CFB) boilers of 30 MW"; and (5) "production of read-only optical
disks ",9 "Construction and operation of large theme parks, market surveys (restricted to

13. People's Bank of China, Administration of Short-term Bonds of Securities Companies Procedures 3510/
04.10.18, NEW LAW DIGEST (Dec. 2004), availableat http://www.chinalawandpractice.com.
14. Id.
15. Id.
16. National Development and Reform Commission, Verification of Enterprise Investment Projects Tentative
Procedures 2100/04.09.15,NEW LAW DIGEST (Oct. 2004), available at http://www.chinalawandpractice.com.
17. Id.
18. Id.
19. National Development and Reform Commission and Ministry of Commerce, ForeignInvestment Industrial Guidance Catalogue 2110/04.11.30, NEW LAW DIGEST (Dec. 2004), available at http://www.chinalawand
practce.com.
VOL. 39, NO. 2

PEOPLE'S REPUBLIC OF CHINA

559

equity or cooperative joint ventures), as well as production and distribution of radio and
television programmes and film production (the Chinese party holding a controlling interest) are added to the restricted category."20 Social surveys are added to the prohibited category. The production of heavy plate, production of galvanized plate, processing of scrap
steel, and manufacture of motorcycles and motorcycle engines has been removed from the
"encouraged" category.2'
F MEDIA

Foreign investors (but not existing foreign-invested enterprises) may team with a domestic Chinese entity, through a cooperative or equity joint venture, to establish one of the
following two types of joint ventures: (1) Sino-foreign film production joint venture where
the Chinese partner has registered capital in excess of RMB¥1 million and the foreign
partner has registered capital in excess of RMB¥5 million, with foreign registered capital
capped at 49 percent or (2) Sino-foreign film technology joint venture for the transformation of infrastructure and technical equipment for film production and exhibition. In
this type, both parties to this entity must have registered capital in excess of RMB¥5 million,
with foreign registered capital capped at 49 percent.22
At the same time, domestic Chinese enterprises are encouraged to "establish film distribution companies specializing in domestically produced films," provided that such distribution company has registered capital more than RMB¥500,000 (foreign investment in
cinemas remains subject to the Foreign Investment in Cinemas Tentative Provisions). Investment in cinema chains and construction and transformation of cinemas is also part of
the policy.3 Importation and distribution of imported films may only be undertaken by
those entities approved by the State Administration of Radio, Film, and Television
(SARFT). 24
SARFT clarifies that Sino-foreign production (between a Chinese radio and television
production company and a foreign investor) of television dramas, including animated television programs, may only be carried out through (1) "joint investment, joint appointment
of major crew, and joint profit sharing and risk-bearing"; (2) the foreign party making a
capital contribution and providing major crew, labor services, equipment, apparatus and
premises; or (3) commissioned production, where the foreign party contributes capital and
commissions the Chinese party to produce the television drama.25Joint production of television dramas and animated programs requires (1) the Chinese Party to be the holder of
the Television Drama Production Permit (Type A) for television dramas or the Radio and
Television Program Production and Distribution Permit for animated television program;

20. Id.
21. Id.
22. State Administration of Radio, Film and Television and Ministry of Commerce, Business Access Qualificationsfor Film Enterprises Tentative Provisions 5600/04.10.10, Nsw LAw DIGEST (Dec. 2004), availableat http://
www.chinalawandpractice.com.
23. Id.
24. Id.
25. State Administration of Radio, Film and Television, Administration ofSino-Foreign Cooperationin Production of Television Dramas Provisions 5600/04.09.21, NEw LAW DIGEST (Dec. 2004), available at http://www.
chinalawandpractice.com.
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(2) "joint investment by both parties"; and (3) joint ownership of domestic and foreign
26
copyrights of jointly produced television dramas and animated television programs.
SARFT also clarifies that "no current affair news programs may be imported" and "foreign television programmes that have not been examined or approved" by SARFT may not
be imported or broadcast in China. 7 Applications to import foreign films and television
programs through satellite broadcast must include specified contracts and copyright documents. Foreign television programs, "other than films, television dramas and animated
television programmes," are to be repackaged and reedited, but are not to be "broadcast
directly as programmes during fixed time slots."2s Logos or other wording referring to a
foreign channel or production company may not appear on screen within the program.2 9
G.

TERMINATION OF

TAx

REFUND POLICIES FOR VALUE-ADDED TAX ON INTEGRATED

CIRCUITS CIRCULAR

On September 30, 2004, the Ministry of Taxation and State Administration of Taxation

diffused an American WTO complaint by terminating the Ministry of Finance and State
Administration of Taxation, Tax Policies Relating to Further Encouraging the Development
of the Software and Integrated Circuit Industries Circular (Cai Shui [2002] No.70).30 The
affected policy is terminated on April 1, 2005. Between September 30, 2004 and March 31,
2005, the value-added tax refund policy will only be "applicable to integrated circuit enterprises and integrated circuit products (including monocrystalline silicon chips) recognized before July 14, 2004."31
H.

NETWORK VOTING FOR SHAREHOLDERS' GENERAL MEETING OF LISTED COMPANIES

WORKING GUIDE (TRIAL IMPLEMENTATION)

In addition to in-person voting processes at shareholders' meetings, Chinese public companies must "provide a safe, economic and convenient voting network system for the shareholders" to exercise their voting right in shareholders' general meeting off-site through the
use of a network and communications technology.3 2 The network voting service provider,
the listed company and its principal shareholders must keep "the voting information confidential" prior to any public announcement.33 The listed company's lawyer is to render a
4
legal opinion as to voting conducted through the network1

26. Id.
27. State Administration of Radio, Film and Television, Administration of the Import and Broadcast of Foreign
Television Programs Provisions 5600/04.09.23, NEw LAw DIGEST (Dec. 2004), availableat http://www.chinalaw
andpractice.com.

28. Id.
29. Id.
30. Ministry of Finance and State Administration of Taxation, Termination of Tax Refund Policiesfir ValueAdded Tax on Integrated Circuits Circular 3220/04.09.30, NEW LAw DIGEST (Dec. 2004), available at http://

www.chinalawandpractice.com.
31. Id.
32. China Securities Regulatory Commission, Network Votingfor Shareholders' GeneralMeetingofListedCompanies Working Guide (Trial Implementation) 2300/04.11.29, NEw LAw DIGEST (Dec. 2004), available at http://

www.chinalawpractice.com.
33. Id.
34. Id.
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CONSTRUCTION

1. Construction ProjectManagement Trial Procedures
The Ministry of Construction has issued new construction project management trial
procedures. A construction project management enterprise must have (1) one or more
existing construction-related skill qualification certificates in project surveying, design, construction, supervision, cost consulting, and bidding agency and (2) a professional technician
who has one or multiple practice qualifications as an urban planner, architect, engineer,
construction engineer, supervision engineer, and cost engineer. 5 The enterprise can undertake project management services for projects within the same scope as its skill qualification certificate referred to in (1), including:
(1) "making preliminary planning, economic analysis, special item appraisal and investment decisions";
(2) handling land requisition and planning approval;
(3) developing "project design requirements, organizing the appraisal of the project design proposal, organizing the invitation for bids for project surveying and design, and
executing relevant contracts";
(4)"organizing invitation for bids for project supervision, construction, and equipment
and materials procurement";
(5) execute supply contracts related for construction materials, equipment, and fittings;
(6) carrying out "project cost settlement and final accounting, handling project claims,
organizing acceptance check upon completion of the project, and handing over to
the owner the project completion files and information"; and
(7) "managing the project during the maintenance guarantee periods, and organizing
6
post-project appraisal."1
A project owner may select a project manager through an invitation for bids or entrustment. A construction company "may not engage in both project management and project
contracting for the same project."' 7
On September 6, 2004, the Ministry of Construction and the MOC jointly issued a
circular on issues relevant to the proper management of the qualifications of foreigninvested construction enterprises. This circular repealed the Administration of Foreign
Enterprise Skill Qualifications for Contracting Construction Works Within the Territory
of China Tentative Procedures as of October 1, 2003. Pursuant to this circular, foreign
contractors may establish a wholly foreign-owned construction enterprise or a Sino-foreig
construction joint venture in China and change the skill qualification certificate. 38 Further,
the Ministry of Construction now may consider an applicant's overseas experience when
determining the grade of the new skill qualification certificate that it could grant, thus
enabling foreign contractors to secure a higher grade of certificate than was previously

35. Ministry of Construction, Construction Project Management Trial Procedures 4200/04.11.16, NEW LAW
DIGEST (Dec. 2004), availableat http://www.chinalawandpolicy.com.
36. Id.
37. Id.
38. Ministry of Construction and Ministry of Commerce, Issues Concerning ProperHandlingof the Administration of Qualificationsof Foreign-Invested EnterprisesCircular4200/04.09.06, NEW LAW DIGEST (Dec. 2004),
availableat http://www.chinalawandpractice.com.
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available.3 9 Existing foreign invested construction enterprises (FICE) may contract for new
projects either within the scope of their old or new skill qualification certificate. 40 FICEs
to secure projects
that have not obtained a new skill qualification certificate may continue
41
based on their old skill qualification certificate until July 1, 2005.

J.

ADMINISTRATION OF STOCK INVESTMENTS BY INSURANCE INSTITUTIONAL INVESTORS
TENTATIVE PROCEDURES

On October 24, 2004, the CSRC and the China Insurance Regulatory Commission
(CIRC) issued procedures for stock investments by insurance investors. Insurance institutions, both insurance companies and insurance asset management companies, may directly
purchase A-Shares in the primary market or trade it in the secondary market, and may
directly purchase convertible corporate bonds and other investment products allowed by
the CIRC. 42 Insurance entities may not hold more than 30 percent of the listed company's
A-Shares. 41 While insurance asset management companies may invest without administrative approval (provided they meet certain requirements), insurance companies must obtain
CIRC approval before consummating any transactions.- The CIRC is empowered to stipulate a maximum level of an insurance institution's investments, currently expected to be 5
percent of an insurance institutional investor's total assets (calculated according to the cost
price) at the end of the previous year.45 The CIRC and the CSRC have joint responsibility
and oversight for these procedures, according to their respective jurisdictions.
H. Intellectual Property Rights
The SIPO opened the fall of 2004 by announcing a major initiative to crack down on
intellectual property rights (IPR) violators. The SPC ended 2004 by issuing new IPR protection measures, including tough new penalties. 6 During 2004 several significant IPR cases
were brought and/or decided, and the first days of 2005 signaled, in the form of the closure
of Beijing's infamous Silk Alley, that authorities are taking the new IPR protection measures
seriously.

A.

PLANS FOR THE ENHANCEMENT OF

IPR

ADMINISTRATIVE ENFORCEMENT AND SPECIAL

ENFORCEMENT OPERATIONS

Zhang Zhigang, director of the Office of the National Working Group for Intellectual
Property Rights Protection and a vice minister of the Ministry of Commerce, announced

39. Id.
40. Id.
41. Id.
42. China Insurance Regulatory Commission and China Securities Regulatory Commission, Administration
of Stock Investments by InsuranceInstitutionalInvestors Tentative Procedures3910/04.10.24,NEw LAw DIGEST(Dec.
2004), available at http://www.chinalawandpractice.com.
43. Id.
44. Id.
45. Id.
46. See World Intellectual Property Organization, IP Enforcement News (July-Sept. 2004), at http://www.
wipo.int/enforcement/en/news/2004/enforcement_07_09.html; See also China Internet Information Center,
Zhang Zhigang Press Conference (Sept. 6, 2004), at http://www.china.org.cn/e-news/2004-09-06.htm.
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on September 6, 2004 the SIPO initiative, Plans for the Enhancement of IPR Administrative Enforcement and Special Enforcement Operations (Initiative). 47 The Initiative's main
objectives are to (1) "restrain organization-level [IPR] infringement, repeated infringement
and other types of malicious patent infringements"; (2) improve conditions for administrative enforcement, speed up the response time for enforcement, increase the annual rate of
resolution of cases, and boost efficiency of coordination and case transfer among different
authorities; and (3) enhance the authorities' skill at handling IPR cases involving foreign
parties in order to improve China's international reputation and the government's credibility. 48
SIPO described the Initiative's five-part enforcement as (1) participating actively in the
operations of the IPR Protection Sub-Group and strengthen coordination with criminal
law enforcement authorities; (2) intensifying capacity-building efforts in administrative enforcement through training, strengthening of regulations, automation and inter-regional cooperation; (3) holding public activities during IPR Protection Week in April of 2005; (4) establishing communication and cooperation mechanisms with foreign-funded companies and
seek enforcement information from foreign countries, Hong Kong SAR, Macao SAR, and
Taiwan; and (5) encouraging industry self-regulation and disciplinary enforcement. 49
In addition, the SIPO announced a number of specific local enforcement actions, including a requirement that regional, provincial, and municipal IPR agencies prepare publication systems for IPR protection status and case reporting by the first quarter of 2005.50
Local agencies are also required to prepare their own specific programs or action plans in
conformity with the Initiative by March and April of 2005.11
B.

INTERPRETATION OF LAWS IN HANDLING CRIMINAL CASES OF INFRINGING INTELLECTUAL
PROPERTY

On December 21, 2004, Cao Jianming, vice president of the Supreme People's Court, and
Zhang Geng, deputy procurator-general of the Supreme People's Procuratorate, briefed the
press on the new Interpretation by the Supreme People's Court and the Supreme People's
Procuratorate on Several Issues of Concrete Application of Laws in Handling Criminal
Cases of Infringing Intellectual Property, adopted in November and effective December 22,
2004 (Interpretation).52 As described by Cao in his published comments, the Interpretation's
chief components include:
[tihe first 7 articles specify the criteria of conviction and sentencing for 7 crimes stipulated
from Article 213 to 219 of the Criminal Law. They mainly aim to solve the real-life problem
that the legislation focuses mainly on general principles, lacks applicability, and doesn't provide
specific criterion of conviction and sentencing. It stipulates the crime of counterfeiting regis-

47. Id.
48. See Press Release, State Intellectual Property Office, Organize Special Enforcement Operations with
Concrete Efforts, Further Strengthen the Role of IPR Protection (Sept. 6, 2004), available at http://www.
china.org.cn/e-news/newsO4O9O6-l.htm [hereinafter SIPO Press Release].
49. See id.
50. See id.

51. See id.
52. See China Internet Information Center, Liu Mingkang Press Conference (Dec. 21, 2004), at http://
wwwl.china.org.cn/e-news/2004-12-2 1.htm; see also Press Release, China Banking Regulatory Commission,
China's Banking Sector Marches a New Step (Dec. 1, 2004), available at http://www.china.org.cn/e-news/
news04120l.hnn.
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tered trademark. The bottom line for applying penalties for the crimes of selling products with
counterfeited registered trademarks, producing and selling counterfeited registered trademarks,
and infringing on copyright is RMB¥50,000 in terms of business operation, or RMB¥30,000 in
terms of illegal gains ... Article[s] 8 to 11 provide clear interpretations for the ambiguous
concepts in Article[s] 213, 214, 216 and 217 of the Criminal Law, such as "a trademark which
is identical with the registered trademark," "uses," "knowingly," "counterfeits the patent of
another," "for the purpose of making profits," "without permission of the copyright owner"
and "reproducing and distributing." ... Meanwhile, Article 12 of the Interpretation also provides a clear stipulation on how to calculate the amount of illegal operation, which is also an
attention-attracting issue in practice. It has unified the judicial criteria and clearly states that
by amount of illegal operation it refers to the value of producing, storing, transferring, and
selling the infringing product during the process of the infringing party's violation of IP rights.
The value of a sold product should be calculated according to its actual sales price. The value
of an unsold product should be calculated according to its marked price or the actual average
sales price of the products that have been investigated. For products without any marked price
or whose actual sales price cannot be found out, the values should be calculated according to
the average market price of such infringing products... Article 13 and 14 of the Interpretation
respectively provide the penal principle for different crimes. Article 13 provides that one should
be convicted and punished for crime of counterfeiting registered trademark if he carries out
this crime and sells his own counterfeited products as well; and that one should get combined
punishments if he carries out the crime of counterfeiting registered trademark and knowingly
sells counterfeited products produced by the others. Article 14 provides that one should be
convicted and punished for infringing on copyright if he infringes on the copyright, and sells
his own infringing copies; and that one should get combined punishments if he carries out the
crime of infringing on copyright and knowingly sells infringing copies produced by the others
... Article 15 of the Interpretation stipulates that criteria of conviction and sentencing for a
crime committed by a unit should be 3 times that for the same crime committed by an
individual. This is less serious than the original stipulation of 5 times... To combat activities
that provide assistance to violations of IP rights, Article 16 stipulates that one is an accomplice if he knowingly provides various conveniences or acts as an importing/exporting agent
53
for someone who carries out the crime of infringing on IP rights.
China's recent efforts follow increasing pressure from other countries to step up enforcement, which has been an acknowledged weak spot in the country's still-developing body of
IPR law. In particular, pressure from the United States has become increasingly vocal in
54
recent months.

C.

SHANGHAI INITIATIVE

In addition to the moves against IPR violators, China hosted the Global Congress/World
Customs Organization Regional Forum on Protection of Intellectual Property Rights in

53. Press Release, Cao Jianming, vice-president of the Supreme People's Court, To Implement the Judicial
Interpretation on the Protection of Intellectual Property Rights from the Perspective of Criminal Law, and
Strengthen the Judicial Protection on IPR (Dec. 21, 2004), availableat http://www.china.org.cn/e-news/news
041221-2.htm.
54. See U.S. Department of State International Information Programs, China Pressed to Forcefully Attack

Intellectual Property Theft (Jan. 13, 2005), at http://usinfo.state.gov/usinfo/Archive/2005/Jan/13-702 39.html
?chanlid = washfile [hereinafter China Pressed]; Neil King Jr., Bush to Launch Antipiracy Effort At China Trade,
AstAN WALL STREETJOURNAL, Oct. 5, 2004 at Al.
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Shanghai on November 22 and 23." The forum produced an agreement, the Shanghai
Initiative, in which governments recognized the need to strengthen customs enforcement
within the framework of the VTO Agreement on Trade-Related Aspects of Intellectual
Property Rights (TRIPS Agreement).56 The Shanghai Initiative concluded that "participating Asia Pacific countries considered the protection of IP rights as key to economic
development and agreed to continue to enhance their efforts to make IP enforcement more
effective.", 7 The Shanghai Initiative's recommendations for the Asia/Pacific region include:
(1) encouraging countries to modernize their customs legislation on IP protection, taking into account the WCO Model Law, specifically by "reducing or eliminating the
requirement for IP owners to pay bonds for counterfeiting cases, facilitating further
simplification of procedures for obtaining court orders, and empowering customs
officials to conduct in-depth investigations into counterfeiting and piracy cases";
(2) encouraging Customs to transfer more cases to the police and other competent authorities for investigation and criminal prosecutions;
(3) implementing "protection for industrial products design and patents for inventions
similar to the protection currently offered for trademarks";
(4) establishing "channels for strengthening exchange of information between the customs administrations of the Asia-Pacific region and other foreign customs administrations to effectively share information concerning the infringing trade in counterfeit
goods";
(5) intensifying "enforcement capabilities and sanctions particularly with respect to the
enormous illegal profits and relatively low risk costs associated with the counterfeiting
and piracy trade" and
(6) developing a "comprehensive programme of IPR technical assistance and capacity
s
building for enforcement authorities including the exploration of funding sources.""
D.

IMPORTANT INTELLECTUAL PROPERTY DECISIONS

Several high-profile decisions in the fall of 2004 highlighted the practical and political

issues involved in gaining IPR protection for foreign brands in China. On September 28,
2004, Pfizer filed a judicial appeal of SIPO's rejection of its patent application for Viagra
with the Beijing First Intermediate People's Court, following its direct appeal for recon59
sideration with SIPO filed on September 8. In July, the SIPO had overturned Pfizer's

2001 patent on a key ingredient of Viagra in response to a challenge by Chinese pharmaceutical companies. 60 On December 24, 2004, Honda Motor Co. won a significant victory
against Chongging Lifan Industry Group Co. 6' Chongging Lifan was ordered by the Beijing

55. See Global Congress/World Customs Organization Regional Forum on Protection of Intellectual Property Rights, ShanghaiInitiatives,at http://www.customs.gov.cn/ipr/forum/index.htm.
56. See id.
57. See id.
58. See id.
59. See Dow Jones Newswires, Pfizer to Appeal China Ruling on Viagra Patent,AsIAN WALL STREETJOURNAL,
Sept. 28, 2004, at A2.
60. See id.

61. See Osamu Tsukimori, Honda Wlns vs. "Hongda" Cycle Maker (Dec. 24, 2004), at http://cbs.market
watch.com/news/.
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No. 2 Intermediate People's Court to pay Honda 1.47 million yuan (US$177,100) and
cease production of its infringing "Hongda" products. 6 On December 29, a Beijing court
ruled that Nike had infringed a Chinese cartoonist's copyright in a global advertising campaign featuring athletic stick figures. 6 The end of the year brought a GM Daewoo suit
against Chery Automobile Co. based on GM Daewoo's allegation that Chery copied its design
for the Chevrolet Spark minicar to produce its own QQ automobile. 6 Lastly, the closure of
Beijing's Silk Alley, a street market notorious for knockoffs of foreign-branded clothing, may
65
have been a sign of the government's increased attention to IPR enforcement.
Continuing tension between the United States and PRC over the issue of IPR enforcement makes it clear that the government's autumn moves will not be accepted at face value
by other countries. 66 Nevertheless, the initiatives announced this fall and the Interpretation
promulgated by the Supreme People's Court and Supreme People's Procuratorate are
hopeful signs that China will continue to strengthen IPR enforcement during 2005.
IM. Human Rights Developments
The focus on and the efforts for reforming China's human rights policies have risen to
their highest levels since China began implementing its VTO commitments. Within
China, the increased focus on human rights has created a heightened awareness of flagrant
abuses and brought extended cries for change. The Chinese government continues to deny
much that makes its way into foreign media.
On the eve of Human Rights Day 2004, Liu Wenzhong, a professor at the Foreign Affairs
College and an executive council member of the Society for Human Rights Studies, noted
that the increased and much more open criticism from Chinese media demonstrates that
human rights and issue awareness have become more visible, and government policies have
6
become much more transparent. 1
Human Rights Day 2004 followed the amendment to China's Constitution that inserted
the phrase "the state respects and safeguards human rights" into article 33.68 This phrase
has been translated and interpreted to mean "protection of every human being's every
human right. '' 69 This amendment, widely hailed by human rights advocacy watch groups,
was passed by an overwhelming majority of the National People's Congress (NPC).70 The
inserted clause is the first time the term "human rights" has been added to the Chinese

62. See id.
63. See Geoffrey Fowler, Beijing Court Rules Nike Copied Chinese Cartoon,AsIAN WALL STREETJOURNAL, Dec.
31, 2004, atA5.
64. See Jane Lanhee Lee, China Watch: Car Makers Step Up To Fight China Copy Cats (Jan. 18, 2005), at
http://sg.biz.yahoo.com/050118/15/3pxcb.html.
65. See Ben Blanchard, Piracy Thrives on China's Streets as U.S. Fumes (Jan. 6, 2005), at http://in.news.
yahoo.com/050106/137/2iv1r.html.
66. See China Pressed,supra note 54.
67. Embassy of the People's Republic of China in the United States of America, China'sHuman Rights Cause
Makes New Progress(Dec. 10, 2004), at http://www.china-embassy.org/eng/xw/tl 74104.htm (hereinafterChina's
Human Rights].
68. Id.
69. Id.
70. Shao Zongwei, Taking Actions to Protect Human Rights (Mar. 16, 2004), available at http://www.china
daily.com.cn/english/doc/2004-03/16/content_315058.htm.
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Constitution, and is only the third major revision to the Constitution since its inception in
1982. 71
As a result of this amendment, the China Society for Human Rights Studies has begun
work on an initial legal system to protect human rights based on the amended Constitution.
The Secretary-General of the China Society for Human Rights Studies, Dong Yunhu, is
working with others to start a campaign to publicize the increased awareness of human
rights and to implement protective measures." Despite this amendment, China has more

work to do to enact legal measures that will protect the Chinese people, educate them about
their rights, and enforce constitutional protections.
The Chinese government, recognizing that it must streamline and make transparent its
73
bureaucracy, passed the Administrative Approval Law after nearly a year in review. This
except
in
appeals,
in
public
new law reduces the number of official approval levels required
public security, the environment, and health.
Importantly, in the latter part of 2004, the Chinese government announced that it was
slashing the agricultural tax rates by a full percentage point, and that it would eliminate all
agricultural taxes within five years. 74 The cumulative total savings for Chinese farmers is
approximately RMBV7 billion ($843 million) per year.75 This tax savings is expected to result
in a significant increase in the standard of living for the majority of China's population by
raising the average farmer's income by a double-digit percentage. "The Chinese government has always maintained its belief that the right to subsistence is one of the most important of human rights."

76

Working conditions and the recognition of workers' rights have gone largely unchanged
over the past few years. Although the Chinese government slowly has been augmenting
workers' rights protections, workers have been imprisoned and otherwise suppressed when
defending their rights. Just before the end of 2 004, the Regulation on Safeguarding Labor's

Legitimate Rights took effect, instituting stiff fines on companies and factories that do not
77
pay their workers on time. Nonpayment and untimely payment is a widespread practice
that warranted further examination in light of increasing industrialization and the movement of thousands of Chinese from rural towns and villages to industrial centers.
A complimentary regulation to the labor safeguards regulation is the recently passed State
Compensation Law, which affords the Chinese people greater restitution from the government in cases of civil and property rights disputes between private citizens and the government. This new law supplants an ineffective 1994 law, under which only 15,867 claimants
in an eight-year period won some form of compensation from the Chinese government."
It remains to be seen how effective the revised law will be in remedying the shortcomings
of the original law.
Chinese leaders have pledged to continue overhauling the rural economies by modern-

izing agriculture and protecting farmers' rights and interests, maintaining stability in rural
71. Id.
72. Id.
73. China.org, New Laws Take Effect on july 1 (July 1, 2004), available at http://www.china.org.cn/english/
government/99930/htm.
74. China's Human Rights, supra note 67.
75. Id.
76. Id.
77. Id.
78. "Legal Reform and Campaigns," No. 3, 2004, China Rights Forum (on file with author).
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areas, and by educating farmers on their rights and new State policies. 9 Even though Chinese women will benefit along with all others from the implementation of these reforms,
poverty in rural areas affects women disproportionately. The Chinese government must
consider critical public health and welfare policy issues, especially as they affect women.
The divide between the growing wealthy class and that of the rural farm worker is exacerbated by the hukou, a household registration system, which remains in place in China.
The hukou, increasingly favors class distinctions created by wealth, an effect of which is
that the poor, farmers, and women do not have free and full access to the judicial system.
China's "one child" policy continues to garner many headlines. The recent case of Mao
Hengfeng, who protested the "one child" policy, is illustrative of the issue. 80 In response to
her assertion that she had the right to determine the size of her family, she was fired from
her job, confined to a psychiatric hospital, given large doses of undetermined drugs while
imprisoned and pregnant, and ultimately forced to have an abortion." She now works in a
forced labor camp while advocacy groups and international agencies attempt an intervention. Interestingly, new measures have been implemented to address China's current birth
ratio of 118 males to every 100 female children born.82 Under a new plan, rural families
will now be compensated by local governments for up to RMBY600 per year, for life, if
they restrict their family size to only one boy or two girls.
China remains under pressure to conform to global human rights norms as part of its
participation in the international arena. Former U.S. Secretary of State Colin Powell, during his last official visit to China in October 2004, remarked to reporters how WNTO accession has strengthened ties between the two countries and that he expected talks centered
on human rights would recommence in the near future."5
IV. Conclusion
During the last part of 2004, China continued to liberalize foreign investment administration, including amending rule of origin regulations, media and entertainment regulations, and construction and engineering services regulations. China strengthened its IPR
protection regime by adopting regulations prohibiting enterprise-level IPR infringement,
improving administrative enforcement of IPR regulations, and criminalizing certain IPR
violations. The government's human rights protections improved, on paper at least, by
virtue of amending the Constitution, cutting agricultural taxes, and improving worker
rights. 2005 likely will see a similar level of legal development in China.
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